Child neurologists are frequently involved in the evaluation of educational programs involving children with special needs. Designing an educational program has typically been the purview of the school districts. Recently, the US Supreme Court decided a case, Endrew F. v Douglas County School District, that provides guidelines regarding the level of education that needs to be provided under federal law.
On March 22, 2017, The US Supreme Court unanimously decided a case that may impact the educational rights for millions of children with special needs. 1 The case involved the rights of a child with autism spectrum disorder under the law known as the Individuals with Disabilities Education Act (IDEA). IDEA is a federal law enacted by Congress to ensure that public schools provide a "free appropriate public education" (ie, FAPE) for children with disabilities. 2 There are 13 categories of disabilities that are covered under the law, including children with learning disabilities, visual and hearing impairment, and autism spectrum disorder. Individual education programs (or IEPs) are designed by the schools that outline the educational supports and goals and objectives for the student. The IEP must document the child's current educational and functional abilities and establish annual academic and functional goals so that the child can progress in the academic curriculum. The law clearly specifies that the schools must provide a program that educationally benefits, yet it did not define what the threshold of that benefit is. Lower courts have been divided regarding the issue. Some courts have ruled that schools only need to provide a program with trivial, or de minimus, benefit. Other courts have ruled that that the educational benefit must be substantial or meaningful.
In a prior relevant case decided by the Supreme Court, Board of Education of Hendrick Hudson Central School District, Westchester Cty. v Rowley, 3 some guidelines had been established. At issue in Rowley was whether a wireless transmitter/ FM hearing aid system to accommodate the child's hearing impairment was sufficient to satisfy the requirement of a FAPE, or did the school need to provide a sign language interpreter for all classes as requested by the parents. In this case, the Court held that IDEA guarantees a substantively adequate program of education to eligible students, and that the requirement is satisfied if the IEP devises an educational program that is "reasonably calculated to enable the child to achieve passing marks and advance from grade to grade." The Rowley Court found that the child was making excellent progress and that the IEP met the necessary standards. Yet, it did not establish a process for determining the adequacy of an educational program. Rowley also held that a program for children with disabilities does not need to be substantially equal to one afforded children without disabilities.
In the recent case, Endrew F. v Douglas County School District, 1 the facts involved Endrew F., a child with autism spectrum disorder who received annual IEPs from preschool through fourth grade from the Douglas County School District. The child demonstrated behaviors, such as screaming in class, climbing over furniture and students, and elopement, that were believed to inhibit his ability to learn. By fourth grade, the parents believed that the child's academic and functional progress had stalled. The school proposed an IEP for fifth grade similar to that in fourth, but the parents decided instead to remove him from public school and enroll him in a specialized private school for children with autism spectrum disorder, where he subsequently made significant progress in behavior and learning. The District school then provided the parents with a new IEP for fifth grade, but the parents considered it no more adequate than the original plan. The parents then sought reimbursement for the private school tuition by filing a complaint under IDEA with the Colorado Department of Education that stated that the public school had not provided a FAPE. Their claim was denied and the denial was affirmed by the federal District Court and by the Tenth Circuit of Appeals, the latter which held that an IEP is adequate as long as it is designed to confer an "educational benefit (that is) merely . . . more than de minimus," and also that the child's IEP objectives documented, "at the least, minimal progress." The Appellate court also concluded that Endrew F.'s IEP had been designed to enable him to make "some progress," and that this satisfied the statutory requirements of a FAPE.
The US Supreme Court in Endrew F. held that a school must offer an IEP that is "reasonably calculated to enable a child to make progress appropriate in light of the child's circumstances." The IEP should be designed via the expertise of the school officials with input from the child's parents/guardians who should decide on the degree of progress a child's IEP should pursue. An IEP for a child fully integrated in a "regular" classroom must aim to enable the child to make progress, "to achieve passing grades and advance from grade to grade". A child's IEP need not aim for grade-level advancement "if that is not a reasonable prospect." However, the educational program must be "appropriately ambitious" in light of the child's circumstances, and a program designed to make "some progress" was an inadequate standard under the law. The Court also held that an IEP that barely exceeds a de minimus progress standard does not satisfy the statute even for children who cannot make grade-level advancement or be educated in the regular classroom. Every child should have the chance to meet "challenging objectives" (italics mine). The Court noted that every child with a disability advancing from grade to grade does not mean that they are automatically receiving a FAPE.
After Endrew F., any parent challenging a child's IEP will be more successful if the child is not making adequate progress, yet has the capabilities to do so. The Rowley court held that the IEP satisfied the statutory requirement because the child was making "excellent progress." Conversely, in Endrew F., the parents believed that the child's behavioral issues had stalled his academic and functional progress; when the behavioral issues were addressed by the private school, he made "substantial progress." The Endrew F. court vacated the appellate court decision and remanded the case back to the trial judge to determine if Endrew F.'s IEP was adequate to offer a FAPE under the standard established by the Court in this decision. Thus, it remains to be seen what the outcome will be for this individual plaintiff.
Finally, the implementation of the guidelines established by the Endrew F. decision will be met by fiscal obstacles. Congress, when enacting IDEA, set a maximum target for the federal contribution to special education to be 40% of the estimated costs of actually educating children with disabilities. Furthermore, under IDEA, the percentage of children with disabilities cannot exceed 12% of the state's total school population. Yet, in Fiscal Year 2014, IDEA funding only covered 16% of the estimated costs, an amount that has been decreasing every year since 2009. 4 Any shortage must be made up by local school districts and the states who have limited budgets. It remains unknown what this statutory contribution will be under the new Trump administration.
Child neurologists should be aware of this higher standard established by the Endrew F. court in defending the educational right of children with special needs. As laudable as this victory is, the long-term educational outcome for children with special needs is yet to be seen as the Court's decision will be counterbalanced by federal, state, and local budgetary restrictions.
